Abstract
An Administrative Perspective on EU LawChanging Perspectives of EU Administrative Law
European integration through law is highly dynamic process. This paper makes an attempt to contribute to the thinking about EU public law by contextualising and giving an overview of some of the central aspects of the evolving scholarship necessary to tackle the challenges to the EU's future as a legal system from an administrative law perspective.
After an initial flourishing in legal literature and case law in the founding period of the European integration process, especially in the context of the ECSC, administrative law virtually disappeared from the horizon of EU legal scholars. The initial administrative perspective on European integration was a rather restricted and even tendentious one. In the context of the original EEC it was often associated more with the aim of denying the 'state' quality of the E(E)C than of attempting to encompass the real nature of legal relations within the early European Communities.
The disappearance of this administrative perspective can be largely traced to the interest herwig.hofmann@uni.lu This paper is a footnoted version of a presentation I gave at the First REALaw research conference in Groningen on June 3, 009. I would like to especially thank Gerard Rowe for investing much of his time into developing and clarifying the ideas contained in this article. Many others have generously contributed their time to discussing the ideas therein. This came to be known under the idea of the Communities being the Member States' special purpose vehicle or ‚Zweckverband' for achieving certain limited policy goals. See for example H.P. Ipsen, Zur Exekutivrechtsetzung in der Europäischen Gemeinschaft, in: P. (Beck Verlag, München, 993) , 45-44. hofmann in the 'constitutionalisation' of the E(E)C legal system. 'Constitutionalists' provided for a change of focus looking at the specific nature of the E(E)C and later the EU in relation to the Member State legal orders and the role of the individual vis-à-vis the various levels. 3 This often resulted in a multilevel understanding of the EU inspired by federal structures. A simplified version of such an approach might read as follows: Member States delegate certain rule-making powers to the EU which the latter exercises according to pre-defined procedures and types of regulatory action. These regulatory actions emanating from the European level are in turn implemented by the Member States. 4 Additionally, this vision of EU law saw the EU having the power to act externally within a system of public international law. Under such a model, disputes between the different levels could be solved through complex 'conflict of laws' arrangements establishing the relation between EU law and national law as well as the relation between public international law and the law of the EU. Such federal-constitutionalist thinking carries, in my view, the risk of developing a mental picture involving clear delegations and separations of layers or levels.
Badura, R. Scholz (eds.), Wege und Verfahren des Verfassungslebens
Therefore, I suggest to turn to a much more messy but perhaps more realistic and thereby more powerful perspective. The idea is to find a model, or models, which is, or are, structured to address the reality of legal relations and adapted to the complexity of EU public law arrangements. This makes a look at EU public law from an administrative perspective seem to be a rewarding exercise, albeit one significantly different from the early perception of the nineteen fifties. Such an administrative law perspective paints a rather different picture from a more 'traditional' constitutional perspective on EU public law.
One difficulty, though, in adopting an administrative perspective on EU public law lies in finding a workable definition of 'administrative'. European administrative law has grown and evolved becoming an important, yet often not very fully understood, factor shaping the reality of policy implementation in the EU. For the purpose of argument, I propose to define EU administra- tive law by reference to three broad elements, namely 'functional', 'organisational' and 'procedural'. 5 The functional aspect of administration addresses the totality of the tasks of administrative actors, no matter who undertakes them and how they are conducted. In the EU, administrative functions consist of a vast array of activities, geared towards fulfilling EU policy objectives. 6 Functions range from single case decisions and preparatory acts thereof, at one end of the spectrum, to the creation of delegated legislation and the amendment of basic acts and their enforcement, at the other end. They thereby cover a wide range of activities going far beyond the merely technical regulation of the internal market.
7 Closely related to the functional dimension of 5 This definitional approach is used here instead of the more common distinction between administrative/technical matters on one hand and political matters on the other. The approach here recommends itself due to the fact that, in the EU, administrative functions in fact often have a distinctly political character. This has a reason not least in the dearth of political in the sense of a party political policy-debate-centred culture on the level of rule-making procedures in the EU and a pre-dominance of expert driven and consensus models. This however also indicates that administrations need to be held and can be held accountable on their own account beyond classical parliamentary, hierarchic Weberian-style models. 6 EU administrative law thus contains rules and principles governing the exercise of administrative functions with relation to the creation and implementation of EU law. There is, however, a remarkable lack of specification of administrative tasks in the founding treaties from which the functional tasks can rather be deduced rather than merely illustrated.
Treaty norms more specifically concerning administrative powers can be found in certain policy areas such as those on agriculture, antitrust, state aid and monetary policy. Some general provisions can be found in the delegation provisions in Articles 89, 90 and 9 TFEU (Article 0 third indent and Article EC). 7 The tasks therefore include inter alia planning of joint actions and framework plans (such as for example in environmental law the flora fauna habitat plans, or the ozone plans or even more complex, the setting up of pollution rights under certain trading schemes for pollution). They also include regulatory activities such as administrative rule-making with an effect to the outside. Equally administrative rule-making amounts to the interpretation and further specification of conditions for implementation of legislative provisions.
Administrative tasks also encompass taking of single case decisions (such as for example with respect to merger control, anti-dumping measures, the compatibitity of state aid provisions with the common market, the legality of certain business arrangements in light of Articles 8 and 8 EC). They further include making of recommendations, opinions and reports (where so required by legislation or where there is a legal basis to do so) as well as coordination and supervision of private actors involved in administrative activities such as standard setting and normatisation. Coordination tasks also extend to coordination of networks of administration for implementation of EU policies (often found in the context of risk regulation such as for example in the networks created around the marine safety agency. It is also an activ-administration, are also organisational and procedural dimensions. From an organisational perspective, there is a great complexity of actors and actorconstellations involved in exercising the administrative function of implementing EU law. Many administrative tasks are fulfilled by Member States' institutions and bodies which, in exercise of these tasks, enjoy limited institutional or procedural autonomy.
8 When exercised on the European level, executive authority is spread across several institutions, most notably the Commission and the Council, 9 which are now increasingly supported ity which plays an increasing role in the grey zone between the pillars of the EU such as immigration and border security. It finally is an activity which plays a role in the context of international regulatory cooperation towards actors outside the EU 9 It is important to note that due to the former pillar structure of the EU, not only the Commission, traditionally the centre of the European-level executive, but also the Council and specifically its General Secretariat with the help of Council working parties and cocoordinating committees were developing as an executive centre for certain policy areas.
Beyond the traditional possibility of retaining certain executive decisions under Article 0 third indent EC, the latter developed and increasingly implemented policies to implement joint positions and action plans in the areas of the CFSP and CJHA matters. But also in the areas of the EMU, the Council's Eurogroup had created important administrative tasks for the Council. See for an overview e.g. T. Christiansen and S. Vanhoonacker, At a Critical by EU agencies. Further, executive functions exercised on the EU level are almost always undertaken in cooperation with administrative actors from the Member States and private parties, and in some policy areas within networks which included participants from outside the EU.
The organisational separation between EU and Member State administration, however, does not stand in the way of forms of procedural cooperation. Such cooperation of organizationally separate actors carrying out administrative functions leads often to a network structure involving a diversity of actors.
0 Most forms of procedural cooperation of this kind are based on information exchange and the joint gathering and/or generation of information.
Such procedures vary according to the level of detail the subject of a regulatory administrative measure, for example, depending upon whether it will result in administrative rule-making or single case decision making. Such procedures also vary considerably from one policy area to another.
Procedural cooperation leads increasingly to joint planning networks for which EU law provides the framework of the actions of the Commission (and sometimes European agencies) together with national authorities.
3 Similar developments exist with respect to so called 'enforcement networks'. 4 An array of formal and informal governance structures exist in the implementation process for co-ordinating measures of Member States or actions between the European and the national level within these networks.
5 Such network structures cannot be well understood if considered only from the standpoint of the organisational separation of, on one hand, the EU and, on the other, a Member State as unitary actors with apparently competing competences.
This short tour d'horizon of EU administrative law implies the need to establish realistic, systematic legal thinking about the multi-dimensional nature of a system which combines the particularities of the functional unity of administrative tasks undertaken by actors separated organisationally (or perhaps structurally) but engaged in often intense procedural cooperation. 3 The TFEU provides for certain planning competencies in areas such as infrastructure, environment, research support, economic and social cohesion or agriculture and fisheries policies -to name just a few. The result of all of these planning procedures is that is no planning takes place purely on a European level. Instead, Member State authorities always participate in the creation and implementation as well as updating of planning activities. 
Challenges from an Administrative Law Perspective
It is especially these particularities of EU administrative law that provoke some of the most significant challenges for future development of EU public law. Some of these I will briefly outline in the following considerations which I personally find the currently the most challenging.
In the following, I list seven challenges for EU public law arising from those developments.
7 I submit that the EU public lawyers need to address these in order to contribute to an improvement in the state of law and governance in the EU. These seven factors are of course not the only ones. But they are definitely challenges which would benefit from a more in-depth and probably also comparative analysis.
. Allocation of Responsibilities in the EU Administrative Networks
What might be identified as a first challenge to EU public law from an administrative perspective is the need to develop a proper understanding of the realities of organisational separation and procedural cooperation within the networks of actors undertaking administrative functions. Achieving such an understanding is no easy feat, for a number of reasons. One reason is that network architectures are generally policy-specific. In the EU there is, so far, no general approach spanning various policy areas. The various types of information, enforcement and planning networks in different policy areas link the administrations of the Member States directly with agencies, the Commission and Council. Therefore, any allocation of The agency has been established on the basis of these committees which prior to the creation of the agency were established under comitology 7 It is entirely up to the reader, if he or she so wishes, to associate the seven challenges outlined in this paper with either the seven virtues (chastity, temperance, charity, diligence, kindness, patience, and humility) or the seven sins (lust, gluttony, greed, sloth, wrath, envy, and pride).
hofmann responsibilities needs to acknowledge that it takes place in the context of a highly integrated system. Specifically, this means that Member States and the Union as such only exceptionally interact through hierarchical chains, links or contacts, for example channelled through governments. Instead, interactions take place and responsibilities are allocated and satisfied in the context of direct links between EU actors and their Member State counterparts together with semi-private and private actors.
8 Thus, as actors within the Union context, the Member States are 'disaggregated'.
9 This is neither negative nor astonishing in a system of shared sovereignty.
0 It requires however, careful analysis of exactly where decisions are taken and thus where responsibility ultimately lies.
The challenge arising from such an assessment is to allocate responsibilities. This involves 'mapping the locus' of executive (and by contrast also legislative) powers not only with respect to the production of formal EU/EC legal acts but also within the (often informal) forms of network coopera- That requires recognising the reality of the forms of EU law which have been created in and around those forms which are formally provided for or acknowledged in the Treaties. It also requires an understanding of the intricacies of the forms employed in the exercise of executive powers in the EU. Such understanding is also a pre-condition of designing effective accountability mechanisms tailored to fit contemporary Union reality.
The challenge is, therefore, to comprehend the numerous and varied structures of governance and to make them transparent in order to permit the effective allocation of indeed political, but especially legal, responsibility. Doing so is an essential condition of establishing subsequent supervision and achieving accountability of administrative action, a condition for adhering to the rule of law in the exercise of public power. This task is not made easy by the diversity in the types of actors and the forms of cooperation in existence, including for example the role of private parties in co-regulation and rule-making. The satisfaction of this task further needs to take into account that, unlike many forms of organisation in 'traditional' administrative law, hierarchical structures of control and supervision are not generally an organisational feature within the network arrangements referred to here.
. Establishing a Coherent Approach to Delegation of Implementing Powers
A second challenge facing EU public law from an administrative perspective is linked to the first dealing with allocation and delegation of powers. It addresses two questions. One is which types of act are available the public administration, especially after the entry into force of the Treaty of Lisbon. The other is how to deal with comitology and agencies in this context.
With respect to the first aspect of the types of act, a wide variety of types of action in the form of both hard and soft law has been created in practice. It considers all types of act formally provided for in Article 88 TFEU (and formerly Article 49 EC) but also a great amount of atypical types of act. These types of act fulfil traditional legislative tasks but also help pursuing goals such as planning, network cooperation and others more. The procedures leading to the adoption of an act can be formal and informal; acts can be preparatory or final. The addressees of the acts can be both public and private actors.
The Treaty of Lisbon was originally designed as an attempt to simplify the typology of acts. It provides that legislative acts (being the outcome of a legislative co-decision procedure resulting in regulations, directives and decisions). Delegation of legislative powers to issue delegated acts 'to supplement or amend certain non-essential elements of the legislative act' 3 and delegation of implementing powers 'where uniform conditions for implementing legally binding Union acts are needed' 4 is possible under Article 88-9 TFEU. Delegated and implementing regulations can be issued as directives or decisions. Therefore, the Treaty of Lisbon provides for three types of legislative acts and six different categories of formally non-legislative acts (regulations, directives and decisions issued as either delegated or implementing acts). This supposed 'simplification' is also problematic from the point of view of containing only unilateral types of act. In reality, and to an increasing extent, administrative action also takes place through non-unilateral types of acts by way of multilateral agreements between various kinds of actors -both public and private -from the European and the national levels. Contractual -or at least consensual or negotiated -relations are at the core of the emerging administrative network used for implementing EU policies.
5 Agreements are, for example, used widely in non-hierarchical network relations. Other than the instrument of inter-institutional agreements (Article 96 TFEU) and international agreements (Article 6 TFEU), agreements as types of administrative acts themselves are acknowledged (as was the case under the EC Treaty) only indirectly, for example in provisions on Court responsibilities.
6
With respect to the other issue, it is important in this context to reflect on the new typology of acts influence the future of comitology and the role of agencies. For example, one of the central differences between the separate categories of delegated acts and implementing acts under the Treaty of Lisbon is the mode of supervising the Commission with respect to delegated matters. 7 In the case of delegated acts, the EP and Council can reserve the right either to revoke the delegation or to object to a proposed measure. Implementing acts would, on the other hand, be subject to newly defined comitology rules. 8 The world of EU agencies, however, remain largely 3 Article 90 TFEU. Comitology procedures has also to date been one of the major sources of inter-institutional conflict. The differences of Articles 90 and 9 TFEU with respect to political supervision untouched by the new types of act -essentially ignored by the framers of the Lisbon Treaty. There is thus a continuously growing gap between the prolific creation of agencies in the EU and the conferral of powers to them on one hand, and their recognition in EU primary treaty law on the other hand.
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As a consequence, agencies, despite being mentioned as potential sources of reviewable final acts in Article 63 () last sentence TFEU are not expressly mentioned as recipients of delegated powers for the issue of implementing acts. Such a delegation is explicitly reserved to the Commission or, exceptionally, to the Council, despite the existence of legislation which already increasingly transfers functions directly to agencies without the intermediary of the European Commission. 30 With the absence of express reference to the delegation of powers to agencies, the Treaty of Lisbon (as well as already provided for in the Constitutional Treaty) reiterates the effect the Meroni doctrine has in written primary law, 3 despite the fact that the ECJ has itself incrementally moved away from the doctrine in its more recent case law, based on the view that Meroni dealt only with a delegation of powers to a private body. As a consequence, the division between the constitutional provisions and the requirements of the architecture of the emerging European networked administration, including European agencies, will increase. Despite all this, delegation questions will inevitably continue to arise.
Further, the questions of delegation and of the types of act in the context of administrative activity also need to take into account executive cooperation which does result in final acts reviewable before Court. The various methods of governance often summarised as OMC (Open Method of Cooperation) are a case in point. The application of general principles of EU law to such methods in order to establish procedural guidelines and protect rights of parties involved provides a possible way of proceeding. Difficulties would arise with their enforcement though. The more informal a procedure, the less transparent and subject to control and review mechanisms it generally is.
These few examples show that the challenge of establishing a coherent approach to the delegation of implementing powers and to the procedures under which delegations can be made, as well as the potential for uncertain or unsatisfactory outcomes remains important, complex and far from settled. Attempts in the Treaties intended to simplify the issue leave us not only with a complex array of types of acts and procedures, they also address neither the issue of integrated administration nor that of administrative action in forms other than unilateral acts.
.3 Reinforcing Accountability in Administrative Networks
Yet a third challenge for EU public law is the aspect of accountability of the actors involved in the administrative networks mentioned already. Accountability has both a political and a legal dimension.
3
Greatly simplified, the political dimension concerns attempts to ensure that the political will prevails while the legal dimension focuses on the issue of compliance with the rule of law in a broad sense, including legally defined structural and substantive elements. 33 Both the legal and political dimensions of accountability can be established by both ex post and ex ante mecha- nisms. Ex ante mechanisms broadly allow for the defining of tasks and for imposing conditions for carrying them out. They also include matters such as the choice of personnel entrusted with the tasks and the allocation of the budget for the purpose. For example, ex ante supervision within the public administration itself (administrative supervision of the administration) includes the structuring of decision-making processes in advance, the provision of information and interpretive assistance generally, guidance and advice in specific cases and measures which are in fact designed to ensure particular outcomes or at least outcomes within a particular range of possibilities. Ex post mechanisms provide inter alia for possible demands to justify actions already taken, as well as rewards for compliance or sanctions for non-compliance with the definitions of task and limits set ex ante. 34 In that regard, accountability structures need to include a proper mix of ex ante and ex post administrative, political and judicial supervision and control. In order to be effective they need to include channels allowing input from individuals and civil society groups in order to set accountability mechanisms in motion.
In EU law, many different approaches to accountability mechanisms for network administration exist. The various structures of European agencies are, in fact, a perfect example of an experimental approach to the design of forms of accountability. These include: reporting obligations to the EP and Council; appointment and budgetary controls; and regular subjection of agencies to external review and evaluation. The latter are themselves intended to also take into account views of parties with an interest in the functioning of the agency. The means of achieving accountability are also comprised of internal complaint mechanisms designed for self-review of decisions such as boards of appeal. Others take the form of a sort of administrative control agency for certain types of matters, such as violations of individual rights. These include the matter of data secrecy through an independent European Data Protection Supervisor (EDPS) and financial responsibility through OLAF (the Commission's Office pour la lutte anti-fraude). These two have the right to intervene directly in on-going procedures, thus not requiring a control only ex post a final decision. When analysing the various accountability mechanisms which have been created in different contexts of network administration it should, however, not be forgotten that openness and transparency are key elements of the procedures. This allows for awareness of the criteria and access to the material taken into account by actors within administrative networks and the allocation of competences for individual steps for which the relevant actors will be held responsible. This is inter alia a key condition also for public scrutiny of, and participation in, the exercise of public power.
Developing a set of accountability mechanisms which can be applied generally as part of a transparent and visible system of control and supervision of network administration is one of the central challenges for EU administrative law in the future.
.4 General Procedural Rules for EU Administration?
This leads to a fourth challenge of EU administrative law: It can be asked whether a general set of administrative rules and principles applicable throughout the EU system could plausibly be established. Such a development could prove useful especially in the light of the lack of transparency, the diverse methodologies of accountability and generally the fluidity of EU administrative law techniques and structures. In fact, much of the EU's administrative structures and administrative law are in a permanent state of development. Each separate policy area is, in effect, a field of experiment. Moreover, the law is forever attempting to catch up with changing administrative reality, a feature EU administrative law shares with virtually any other area of law but one shared especially with national administrative law. 35 In addition to this liability, there is very little coordination between the policy areas. Very few provisions and mechanisms exist in EU law which are applicable throughout the full range of policy areas, most being policy-specific. which apply within the sphere of EU law irrespective of the specific law applicable to the procedure, whether national or European. However, such general EU administrative law, except for the Comitology Decision, generally does not establish any specific procedural rules on supervision and review. Policy specific law generally leaves it to the Member States to establish the procedure as well as the conditions for supervision and judicial control of administrative action. The founding treaties did not provide for a legal framework for such an integration of administrative procedures and mechanisms. It has been due to the evolutionary and diversified development of the forms of integrated administration that has led to many new and unforeseen legal problems which, as noted above, often result from non-hierarchical, network-like structures and cooperative procedures for administration in the EU.
One of the striking features of this development is that the evolution of integrated administration has not been subject to any systematic approach, whether through hard or soft law. There is no standard EU 'administrative procedure act' or similar code or legal framework horizontally applicable 43 Also, the doctrinal treatment of these matters of general EU administrative law is in its infancy. Only recently has there been a developing interest in research with respect to a more general approach to EU administrative law going beyond studying merely the general principles of law.
.5 Composite Procedures
A fifth feature, bringing its own challenges, is that EU administrative law is in many important ways distinct from its national counterparts, most notably through the development of multiple forms of 'composite procedures.' Composite procedures are multiple-step procedures with input from administrative actors from different jurisdictions. These cooperate either vertically (between EU institutions and bodies, on one hand, and Member States' institutions and bodies, on the other), horizontally (between various Member State institutions and bodies) or in triangular procedures (in which institutions from various Member States' as well as EU institutions and bodies are involved). The final acts or decisions emanating from such procedures are issued by a Member State body or an EU institution or body.
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Such composite procedures are made increasingly necessary by the complexity of regulatory demands, which often exceed the limits of competence of individual regulatory levels and individual Member States. The emergence of composite procedures involving vertical and horizontal administrative cooperation gives rise to many legal problems, especially for the protection of rights and the supervision of administrative action. practice is the chronic lack of transparency of the overall system. It is not that there is Appropriate solutions to these problems might include the construction of a control network, that is, a network of accountability and supervision including particularly the control of legality, maybe even a curial network. 47 This seems especially necessary in the EU legal system, in which harmonisation of procedural law is undertaken not systematically but in bits and pieces throughout the highly diverse regulation of various substantive law provisions.
.
Establishment and Use of Information
Sixthly, in EU administrative law, information including its establishment and use, increasingly needs to be treated as an important topos of concern, and thus of legal research, in its own right. The reason is that the sophisticated complexity which EU administrative co-operation within networks has reached is based mainly on the generation, gathering, compilation, handling, computation, management and distribution of information. Increasingly, information is the key input and commodity for decision-making through administrative cooperation in the EU. Composite procedures, referred to above, can themselves generally be reduced to steps, measures and decisions concerning the joint creation, use and sharing of information. Information is used in relation to many functions inter alia as a raw material for public decision-making, planning and steering activities. One of the central reasons for the importance of information in its own right is that the law concerning the establishing, compiling and use of information is developing at an increasingly rapid pace in numerous policy areas, reflecting the nature, role, technological handling, economic, social and political relevance of information in practice. Next to policy-specific rules such as in areas of risk regulation, obviously general legal provisions can be found on access to data and on data protection. However, European criminal law, EU security policy, border protection and anti-terrorism measures as well as civil and regulatory law (for example, in the field of insurance) are also fast expanding their reach and range within data-oriented fields.
The nature and the extent of the impact of the role of information and the accompanying developing law of information in the EU on the fundamental rights of the citizens is considerable. There is both a substantive and a procedural element relevant to understanding this aspect of the exercise of public powers in Europe. The substantive element concerns the establishment of joint rules and principles for the creation, exchange and use of information. Substantive rights of participation are necessary to ensure both no public accountability (…) it is rather that it is not visible and often not structured very clearly.' 47 The concept of a possible network of courts is further discussed below in the following chapter of this paper. that individuals do not merely become sources of administrative information, but also that they be treated as individuals holding rights under European law. The procedural element concerns the establishment of rules and principles for composite decision-making in the EU so as to ensure that individuals can actually enforce such participation rights broadly defined.
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These are essential elements for a modern EU legal system in which accountability of the exercise of public powers is guaranteed.
The International Setting of EU Administrative Activity
A seventh feature, linked to the network structure, is the international openness of the EU administrative system. This poses specific challenges to the legal framework of EU administrative activities and essentially the understanding of what the EU itself is and where it and its legal system strictly ends.
EU administration is subject to three basic elements or dimensions of internationalisation. The first element is the internationalisation of regulatory systems. European administrative activity is often the necessary result of obligations arising from international organisations. To these either the Member States are exclusively signatories, or, as it were in some cases of mixed agreements, also the EC (in future the EU) is member. These can be, for example, the UN, 49 the WTO, 50 or other organisations such as the Council of Europe, the ILO, NATO or the OECD. This international dimension adds to the complexity and difficulty of allocating responsibility since impulses for action may emanate from outside of the EU legal system. The second dimension of the internationalisation of EU administrative activities results from the fact that EU administrative networks often include non-EU participants such as third states and international NGOs. Finally, the third 48 See with further detail on conceptual and legal philosophical considerations, see e.g.: dimension reflects the fact that not all EU Member States participate in a given policy and thus that cooperation between certain EU members begins or may persist through cooperation initiated through agreements under public international law.
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These three dimensions are another indicator of the non-hierarchical, disaggregated state of administrative networks in the EU. They raise questions parallel to the external policy considerations from the constitutional perspective which need to be dealt with both in the context of 'EU international administrative law' and in what has become known as 'global administrative law.' The network character of administrative cooperation thus surpasses the territorial limits of the EU and its Member States. Such networks often in fact include non-EU actors.
In this respect, EU international administrative law can be said to be completely underdeveloped. Thus far, the EU experience in international administrative law can be seen in a wide range of agreements by the Community and its agencies as well as by the EU. These govern external relations in many policy fields and contain commitments for regulatory cooperation as well as single-case mutual assistance. Many of the activities relate to information gathering and exchange and are thereby highly relevant to the rights of individuals. At the same time, the EC is actively involved in a plethora of international organisations and networks, many charged with administrative tasks. This participation requires the establishment of minimum standards of good administration in order to ensure its legitimacy from the standpoint of the EU/EC own principles.
This situation will not change by an eventual entry into force of the Treaty of Lisbon. In reality international networks play an ever increasing role and yet from the perspective of legal theory they could so far be described as a 'black hole' relying on vague delegations within the legal basis of European agencies, as part of an experimental approach to new forms of governance in the EU. As already in the EU/EC treaties, under the Treaty of Lisbon, the external dimensions of individual policy areas remain largely implicit, relying on implied powers for their legal basis. 5 What is more, all international agreements are to be concluded following the procedure of 5 See for example the origins of the Shengen, Dublin and Prüm agreements. 53 No mention is made, however, of international agreements concluded by the EU agencies, such as those used as the basis for information exchange and other cooperation measures.
Given this activity, the achievement of an overarching legal framework is not made simpler by the diversity of conditions within the three pillars of the EU. Especially in the former second and third pillar matters, delegation of powers can be, for example, not only vertical from the Council to an agency but also horizontal involving delegations of powers from Member States directly to agencies. Europol is perhaps the best known example for this type of approach, having been initially set up by the Member States to coordinate certain national police activities. Europol has in recent years concluded an extensive range of international agreements with international organisations and third countries, 54 but has done so on the basis of a rather shaky legal foundation for such activity. The same tendency, it might be argued, is visible in regard to the more traditional former first pillar matter, for example in respect to the border agency FRONTEX.
Overarching Challenge: Accountability of Networks
These considerations provide an overview of some important challenges arising from an administrative perspective on EU public law. For a realistic understanding of EU administrative law, one must start by acknowledging the specific contextual factors of functional unity, organizational separation, and procedural cooperation which determine the development of the EU administration. The notion of procedural cooperation has a particular importance in this. In reality such cooperation is often so intensive that the cooperative procedures themselves in effect 'coagulate' so as to become administrative actors. Good examples for this have been comitology committees which have been legislatively transferred to agencies, for example, the European Medicines Agency (EMEA) which evolved out of two comitology committees. The key to the development of a public law framework for administrative action is, then, an understanding of the network-context of administrative law in which actors from various backgrounds, both public and private, cooperate in joint procedures. This network character is also relevant for understanding the difficult distinctions between the European the conclusion of international agreements is expressly mentioned in the context of international cooperation (Article 9 (4) TFEU). 53 Only with exceptions of some specific additional provisions relating to commercial policy agreements and international agreements in the field of monetary policy. 54 See: http://www.europol.europa.eu/index.asp?page=agreements and the international levels in certain administrative procedures, due to many hybrid forms of cooperation. In the wake of this emerge far-reaching questions about the nature of the EU and its limits. Administrative law is a necessary framework for encapsulating and, where possible, generalising the solutions or methods constantly being developed as experimental forms within individual policy areas. A key issue here is the great potential -and great need -for simplification and a more systematic approach. Thus far in legal research, administrative law issues have been addressed mainly in the context of specific policy area-studies such as competition, state aid or regional and structural funds. Attention needs to be given to achieving a more comprehensively applicable law on administrative procedure and organisational form through greater standardization of structures, procedures and methodology throughout the various EU policy fields.
European integration has, therefore, developed over time through the mechanism of a network of integrated executives for the creation and implementation of policies within the sphere of EU law. Rules and principles governing the cooperation itself have often not only been provided for in the Treaties, more often they have simply evolved out of institutional practice.
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This difference between the formal legal order of the EU and the lived reality can be considered an organisational -or at least conceptual -'gap.' The gap is one between the reality of the actors involved in creating and implementing EU policies compared with the procedures and institutions as set out (albeit already as complex types of acts and procedures) in the founding Treaties. 56 The challenge for EU public law theory lies in developing approaches that take into account both the patent and latent realities.
The organisational gap referred to leads also to an 'accountability gap'. The latter arises due to different degrees of integration within European structures of the key elements of what in, a traditional system of separa- 57 This leads to imbalances and problems of supervision and control of the executive. It is a consequence which has been deplored with respect to Member State executives: these have been able to become more powerful vis-à-vis their national parliaments due to an escape from political accountability at home through rule-making on the EU level.
58 This problem has been somewhat addressed by strengthening of the EP and through effective judicial control over the operation of EU law by the ECJ. However, the important difference between an integrated executive and accountability systems is that, on the one hand, there is an integrated executive in which there is close cooperation in agenda setting, policy making and policy implementation. Integration there has become so intense that it is often not possible to discern the locus of responsibility for the final outcome. On the other hand, there is far less integration in the reality of political (parliamentary) and judicial supervision and control of executive actors. This results in structural imbalances in regard to effective accountability. The accountability gap emerges, therefore, between the extent and intensity of executive integration and the capabilities of control over and supervision of the executive actors by other holders of public power.
This has important consequences not only for our understanding of the role of the EU and the Member States but also for the analysis of key aspects of the EU system, in particular the issue of accountability in the exercise of public power in Europe. The latter aspect is arguably the key challenge arising from the (partial) integration I have referred to. The question therefore is whether, in view of the evolution of integrated executives, forms of accountability have been or can be established with equivalent effect. It cannot be treated as a given that such accountability structures would automatically appear in a similar time frame or with comparable speed, not least because the highly integrated network system mentioned has itself developed in a non-coordinated, experimental way, pioneered in individual policy areas. The key challenge facing EU public law is thus to align various options of ex ante and ex post modes of control and supervision of executive, parliamentary and judicial character, to ensure both the transparent, controllable and effective exercise of public powers. 59 Administrative law is an essential and highly important part of public law's toolbox to achieve these goals. 59 Above, it was found that accountability can be considered from three different perspectives aligned to the classical separation of powers as executive supervision, political (parliamentary) supervision and judicial supervision.
